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BRIEF FOR APPELLANT 


ISSUES PRESENTED FOR REVIEW 


al Whether the pre-trial identification of appellant by the 


witness Ahalt was made under circumstances which violated due process 


of law. 


2. Whether the pre-trial photographic identifications of 


appellant by the witnesses Gaul, Singletary and Brooks were subject to 


per se exclusion from evidence because made without appellant's being 


Note: This case has not previously been before 
this Court. 


pre-trial photographic identifications of 
appellant by the witnesses Gaul, Singletary and Brooks were made under 
circumstances which violated due process of law. 

4. Whether the erroneous admission of identification evi- 
dence requires 2 new trial. 

Whether the trial court's instruction that fear for the 
safety of n's fami pposed % his own safety, 
satisfied the “putting in fear" requirement of the robbery statute 
was erroneous. 

6. Whether the omission from the trial court's instruction 
on entering with intent to rod of an essential element of robbery, 
namely, force or violence or putting in fear, was erroneous and con~ 
stituted plain error. 

7. Whether appellant could be convicted of entering 2 


ith intent to comit robbery under 18 U. S. Code, Section 


} and also of robbery under 22 D. C. Code, Section 2901. 


REFERENCE TO RULINGS 


This appeal contests the following rulings of the trial 


(1) The ruling that evidence of identification of ap- 


/ 


pellant by the witness Ahalt was admissible. (Tr. B-2, p. 185) 
(2) The ruling thet evidence of identifications Sythe wit- 
nesses Gaul, Singletary and Brooks was admissible. (fr. B-2, p. 187) 
(3) The denial of appellant's objection to the trial 
court's instruction thet fear for the safety of one’s family would 
satisfy the “putting in fear" aspect of the robbery statute. (Tr. K, 


pp. 1053-105!) 


transcript of the trial proceedings in this case consists of 

volumes, involving several different reporters and more than 

number sequence. The following table describes each volume 
and sets forth the designation under which it is referred’ to in 
this brief: 


Designation in 


Date Reporter Page Numbers this Brief 


Brockmeyer 1-68 
Brockmeyer 69-219 
Brockmeyer 220-300 


Miller 1-156 
Hatch 900-1000 
Haufman 1001-1061 


2/ 


STATEMENT OF THE CASE 
On August 30, 1967, an indictment was 


the United States District Court for %t 

entering the City Office Branch of the 
American Security 2 Trust Company on or about June 25, 1967, with 
intent to commit robbery therein in violation of Title 18, Section 
2113(a) of the United States Code (count one), with taking money be- 


longing to and in custody and control of the bank in violation of 


Title 18, Section 2113(a) of the United States Code (count two), and 


nh robbery in violation of Title 22, Section 2901 of the District 
of Columbia Code (count three). Appellant pleaded “not guilty". A 
jury trial was held before Judge Leonard P. Walsh on December 3, +, 
5, 6 and 9, 1968, and the jury returned a verdict of guilty on count 
one and count three, count two having been dismissed on motion of 
the Government prior to submittal of the case to the ju On Jan- 
uary 24, 1969, appellant was sentenced by Judge Walsh to a prison 
term of from four to twelve years on the entering count, and from 
hree to twelve years on the robbery count, the sentences to run 


concurrently. 


The principal issues in this case relate to the circumstances 
of pre-trial ident cations of appellant. The Statement of 
the Case is necessarily lengthy because it recites in some de- 
tail the facts: concerning those circumstances. The Court may 
find it helpful to read the "Summary of Argument", pp. 24-26, 
infra, before reading the Statement of the Case. 


Prior to the jury being impanellcd, a nearing was held on 
December 2 and 3, 1968 before Judge Walsh on (1) the admissibility 
of evidence relating to an identification of appellant by the bank 
branch manager, James B. Ahalt, (2) the admissibility of evidence 
relating to a photographic identification of appellant by three bank 
employees, and (3) the admissibility of certain statements allegedly 
made by appellant. Following the hearing, Judge Walsh ruled the 
identification evidence admissible, but excluded the statements. (fr. 

3/ 
B-2, pp. 185, 186, 187, 193-A) 
Testimony Before The Jury Was Impanelled 

Special Agent John A. Jones testified as follows: About 
4:30 in the afternoon on July 19, 1967, he went to the Grog and 
Tankard Bar, 2408 Wisconsin Avenue, N. W., Washington, D. Ce, fol- 


lowing receipt by the F.B.I. of information from an official of the 


Security Bank that the latter had been instructed to leave a parcel 


of money at that bar. (Tr. B-1, pp. 52, 54) After the bank official 
left an attache case allegedly containing money with the parmaid at 
the Grog and Tankard, he reported to Jones that he overheard a man, 
whom Jones identified as appellant, talking in the bar whose: voice 
sounded like that of the man who had called him on the telephone. 


(fr. B-l, pp. 52-53) Jones and Special Agent Dowling then sat down 


3/ See footnote 1, p. 3, supra. 


Soke ms ‘) ne 
thirty minutcs 


naid refused to serve him another 


ar an 


Jones anc appellant had a2 bee ¥ an 
by Special Agent } 
appellant becane 
identified 
to talk with them, and Jones and 


to a2 booth in the 


extortion attempt Security Bank an 
pank official had recognized his voice. (Tr. 
Two or three agents joined th Y at the 
the even- 
mt Hugh G. Berry at a table with others, 
(Tr. B-1, pp. 
Jones saw appellant looking in Ahalt's direc- 
and waving Sane [Gee X Subsequently, Anhalt 
over to the booth a i 2 he ent were sitting 
then left. (Tr. 
was with appellant continuously until 10:00 P. M., 


from 5:00 to 10:00 o'clock he talked with 


appellant about the attempted extortion of the Security Bank and 


about appellant's whole life. (Tr. B-l, p. 68) 
Special Agent Hugh G. Berry testificd that he went to the 
Peacock Restaurant about 6:00 P. M. on July 19 in connection with the 


attempted extortion of Security Bank and observed appellant sitting 


in © booth with agents Jones and McDermott. (Tr. B-l, pp. 16-17, 18) 


He and another agent concluded that appellant resembled ean artist's 
conception drawing of the person who robbed the American Secs and 
Trust Company on June 23rd. (Tr. B-1, pp. 36-38) After a zoos of 
unsuccessful efforts, beginning about 6:30 P. M., he reached Ahot 
on the telephone, end Ahalt arrived at the Peacock Restaurant about 
7:30 P. M. (fr. Bel, pp. 7, 19) Berry met Ahalt outside the res- 
taurant and instructed him to go into the restaurant, look at every- 
one and see whether he could recognize the individual who robbed 
him on June 23rd. (Tr. B-l, pp. 20, 21) He and Ahalt then went in- 
to the restaurant, where they sat at a table near the center: (Tr. 
B-1, pp. 8, 21) After looking completely around the restaurant, 
Ahalt observed the booth where appellant was sitting and said that 
appellant “looks real familiar" and "like the fellow who robbed me". 
(fr. Bel, pp. 8, 21, 22) On cross-examination, Berry testified 
that Ahalt said thet appellant "resembled the fellow who had robbed 
him". (Tr. Bel, p. 23) There were 75 to 100 persons in the res- 
taurent at the time; appellant was sitting in the booth with Agents 


Jones and McDermott, both of whom were dressed in suit coats with tics 


and neither of whom looked like appellant. (Tr. B-1, pp. 8,122, 36) 


8. 


he would like to get a closer look at ap- 
23) Berry took 
and indicated to 
it at the booth for 
ayed at the booth with appellant 
& seemed to de 5 to 10 minutes. (Tr. 
B-1, p. 46) 
fhelt stated 26 he was positive that it 
roboed him. i. Bel, pp- 11, 47) 

Special Agent Dowling testificd that he was sitting at 2 
teble in the Peacock Restaurant whea Berry called Aholt in, that 
Berry told Ahalt to look around and see if he saw anyone he recognized 
and that, after Ahalt looked around, he looked towards the booth 
where appellont was sitting and he said, "There is a fellow I think 
I recognize”. (Tr. B-2, pp- 78, 79) On eross-cxamination, Dowling 

stified thet, "To the best of my recollection, he (Ahalt) could 


not make up his mind ct the time, the lighting was not so good". 


(Tr. B-2, p- 89) On both direct and eross-examination, Dowling 


testifica thet Berry asked Ahalt whether he wanted 2 better look and 
that, after Ahalt answered in the affirmative, Ahalt went over to the 
vooth where appellant ated (fr. B-2, pp- 79, 89) Appellant 
had on 2 blue coat like a blazer and light shirt and Berry did not 


recall appellent wearing a tie. (Tr. 3-2, p- 87) The agents at ap- 


pellant's booth had on business suits and ties, and neither agent 
resembled appellant. (Tr. B-2, pp. 87, 68) Dowling placed the 
time at which Ahalt went to appellant's booth at around 7:00'o'clock 
and the time during which Ahalt stayed there at five minutes, (Tr. 
B-2, pp. 89, 90) He also testified that Ahalt came back to a teble 
where he and Agent Dowling were sitting at about 7:10 or 7:15 and 
that Analt then stated positively that appellant was the wan 23 
robbed him on June 23rd. (Tr. B-2, p. 90) Appellant was not 
placed under arrest until some two and one-half hours after such 
identification was made (Tr. B-2, pp. 90, 91) 

James B. Shalt testified that he was manager of the City 


Office of American Security and Trust Company at 1612 K Strect, 


N. W., and that on June 23, 1967, at about 4:25 P. M. 2 man ap- 


proached his desk with « note demanding $40,000 and reflecting 2 
threat against Ahalt's family unless Ahalt gave him the moncy. 

(Tr. B-2, pp. 99, 112) The man threw back his coat as though 
reaching for a gun, stated he had a gun and indicated that he was 
holding Ahalt's family. (Tr. Be2, p. 99) Ahalt's main concern 
was the safety of his family and that was the reason he turned 
over the money. (Tr. B-2, p. 112) He had first to check with the 
head teller to sec that the money was available in that quantity 
before he could tell the man that the money could be given to hin. 
(Tr. B-2, p- 100) While he was gone to check with the head teller, 


the man continucd to sit at the customer's chair at his desk. (Tr. 


) A total of four to five minutes clapsed between the 
time the man appeared at his desk and the time he gave tne man the 
and walked him to the door. Tr. Be-2, p. 99) 
the events of July 19th, Ahalt confirmed 
testimony conecrning the telephone call, 
Peacock Restaurant and Berry's instructions. 
After looking around the 
persons, he noticed appellant in the booth 
some other gentlomcn. (Tr. B-2, pp. 
ed like the man who hcld him up at 
he locked again 2% ap 
» with a wave. (Tr. B-2, p- 103) Berry 
sked whether he wanted a closer look and indicated he could, with 
efety, go over where appellant was scated because appellant was 
with Federal Burcau of Investigation Special Agents. (Tr. B-2, 
pp- 103-106, 114) Ahalt was accompanied to appellant's booth by 
two officers. He ‘forgot the exact way that he was presented 
"T was with them, not implying that I was an agent, but he knew he 
was sitting with ogents at that time, but my rec ollection is they 


about I was in some finencial business without 


identifying that as ocing in the banking business, and they asked 


him if he nad ever seen me before, and which he declined and said 


(Tr. B-2, pp. 104-105) (Tr. B-2, p. 114) He sat opposite 


appellent and he talked with appellant for five to ten minutes. 


(Tr. B-2, p. 115) He then returned to the table where Berry and 
other agents were scated and informed thom that appellant was the 
mon who robbed him. (Tr. B-2, p. 109) Temmecane quite positive 
that appellant was the man who robbed him when he sat in the pooth 
with appellant at the Peacock Restaurant; the identification Was 


clear in his mind, and he remembered the details as clearly as 


when he sat with appellant. (Tr. B-2, p. 117) 


Ahalt also testified that he had seen appellant on two 


occasions since the night at the Peacock Restaurant, one when ap- 
pellant was indicted and later in the Commissioner's office. (Tr. 
B-2, pp. 115-118) Subsequent to July 19, Matthews, the F.B.I. dis- 
trict manager, brought 2 photo of eppcllant to the bank together 
with the composite artist's conception so that Ahalt "could see 
how close he was in composite to the man actually". (Tr. B-2, 

pp. 120, 121) 

Appellant, Wotson W. Stipp, testifica that before h¢ ar- 
rived at the Grog and Tankard Bar on July 19th, he had been avink- 
ing heavily, including half a fifth of vodka vefore he left his 
house and three vodka martinis at a restaurant on Connecticut 
Avenue, and that he had no recollection of leaving the Grog and 
Tankard Bar at any time. (Tr. B-2, pp. 158-162) He recalled 
very vaguely a conversation with Ahalt which he thought took plece 
at the Grog and Tankard. (Tr. B-2, p. 163) The thing that stood 


out in his mind was that the F.B.I. agents asked him whether he 


eng 


knew anyone in the room and, in looking around, he stopped ot 


had scen the agents going back and forth 
knew Ahalt, who was 1 


163) Appellant said 


testified that he had never 


her testificd that on July 
ve photographs, including 


Elizabeth B. Gaul, Mery Singletary 


> PP- 123-125) He told cach of them tha 

that they should look at the photographs an 

could identify the person who robbed the bank on June 
de testified that cach stated that 

phs, the photograph of appellant more closely 


resembled the bank robber. (fr. B-2, pp. 125, 126) 


1l testified that she saw Ahait and a gentleman 


welk out of = t the he gentlemen carrying 2 brief casc. 


(Tr. B-2, She did not sce Ah 


+ 
vans 


the bank, but she saw the man "sitting a 


(Tr. Be2, 5 Of the five photographs, s selected one because 


Jaya. tt 


ide face, and the features seemed to be right . 


13. 


Mrs. Singletary testified that she just happened to Look up 
from her window and sav a gentleman walking out with Ahalt. (fr. B-2, 
p. 137) She never saw this individual fully, but only his left side. 
(Tr. B-2, p. 141) Of the five photogrephs shown to her she picked 
out one that most resembled the individual she saw with Aholt, the 
resembling characteristics being the hair and the shape of the head. 
(Tr. B-2, p. 141) On an carlicr date she had picked out a picture 
other than that of appcllont as the man most resembling the robber. 
(Tr. B-2, p. 142) She referred to a statement which she had ci 
the F.B.I., and defense counsel informed the Court that it appeared 
from the statement that "all three of them picked the photograph of 
Robert Van Lewing as having some resemblance to the subject who 
robbed the bank Junc 21, 1967". (Tr. B-2, pp. 142, 143) : 

Mr. Brooks testificd that on June 23, 1967 he did not see 
anyone in the company of Ahalt but that he saw a man walking peick 
to his desk ond that he saw more or less of a profile of the man's 


face. (Tr. B-2, pp. 152, 153) He testified thot of the five or 


six photographs shown to him, he selected one as mostly resembling 


the man he had scen on June 23rd. (fr. B-2, pp. 150-151) Brooks 
stated that he was not positive appellant was the same man whom he 
saw on June 23rd, but he looked « lot like him. (fr. B-2, pp. 154, 


155) 


corlicr testimony regarding 


"the person here 


this holdup". (Tr. B-3, pp. 241, 249-254, 268-272) Jones 


Everyone was 
I wouldn't ; I would say that everyone was 


pretty well seated x estivity. 


Q What about patrons where you were sitting: were 
they coming and going, getting up and sitting down? 
exchange; either someone got 
my table and went to the one Stipp was sitting at, or vice 
don't know”. 
to -xtent upon his carlier testimony 
concerning the events of June 235 1c bank. 


Concerning the stateme > by the man who approached 


his desk at the bank, Ahali ifie '. B-3, pp. 243-ahh): 


"9 What did Mr. Still (sic) s to you? 
\ 


cs 


15. 


é. He made some comment about my daughters: I don't 
know whether he was trying to convey to me that he had my daughters 
but it was easy to understand -- or he lead me to believe, at that 
point, that he was actually holding my family as hostages because no 
one would know I had daughters unless they had checked into ae eee 
background. 

At that point I said, ‘Well, I will see what moncy 
we have availabic' * * * . I told him I would have to check what we 
had and went over to the Head Teller's cage and ascertained thet she 
did have $40,000 in onc hundred dollar bills. 

Q Where was the defendant, Mr. Stipp, at the time you 
went to the teller's cage? 

till at my desk". 
On cross-examination, defense counsel pursued the subject (Tr. B-3, 
pp. 259-260): 
"a And then there came a time in your conversation in 


which your deughtor or daughters were mentioned, is that right? 


A Yes. 


Q And then you felt that this man may have been 


serious? 
A He so indicated. 
Q And it was for the safety of your family that moti- 


vated you to act? 


Rigcrc. 


na ATE Peveceat 
Now, NO Gare.t 


mn & man reachcs 


"T have 


h 


Hic scid he had a gun and 


Now, did he ever sey ° 


to you, personally? 


dircet cxamination, Ahalt stated (Tr. B-3, p. 281): 


u were asked on cross examination if you went 
got the money for fear of harm to your family; was 
if by Mr. Stipo as we 
a collateral factor, yes. 
felt that he was armed, an armed man who 


n you if you didn't do what you were told? 


ecross-cxomination (Tr. B-3, 


“Q fou never saw a gun, i Mr. Ahalt? 


did not know for a certainty that he had 


19 


tatement, oO gun’? 


plus the gesture of reaching for 2 gun. 
Q What did you do, av 


A At that time, I got out of my chair and left my 


desk to go to the head tcller and ascertain the availebility of the 


money. 


no further talk after that about a gun? 


Special Agent Gallagher, over defense objection, oe 
stantially repeated his previous testimony, stating that each ‘of 
the three persons to whom the five photographs were shown selected 
the photograph of appellant as thot "Which most resembled the person 
who committed the robbery". (Tr. B-3, pp. 286-288) None of the 
five photogrephs contained the picture of Van Lewing. (Tr. B-3, 
290-291) 

Asked whether they sew in the courtroom the person they 
saw in the bank on Junc 23, 1967, Mrs. Gaul said (Tr. B-3, p- 295): 
"I couldn't say positively"; Mrs. Singletary said (Tr. M, a6 12- 
13): "Someone thet resembles him", pointing towards appellant; 
and Mr. Brooks said (Tr. M, p. 26): "I see the defendant, who 
looks 2 lot like the person that I saw. I am almost sure". 

Each of the three bank employees testified to an un- 
awareness of onything unusucl happening on June 23rd until subse- 
quently informed that a robbery had occurred. Mrs. Gaul testified 


that she "saw Mr. Ahalt walk out the front door with 2 gentleman 


18. 


she “jus’ ened to glance 


ike and also that carlier she 


know 
by the officer's 
also testificd 


door with Ahal 


Singlictary testified that she 


n walking out of the bank with Ma I : hat 


Glimpse of him es he went by”, and thet she the man's 


oks testified that he saw 


walking % ‘For just on instant” and that "I saw 


=), 


his face = all of i 7 (fr. M, pp. 3 


that of the five photo- 


Mrs. Gaul also testi- 
raphs, except that of appellant, 


show the profilcs. 301) She further testified that 


she recalled the man in the bank as having gray hair and picked 
out the mon as hovir ay hair and that she did not sce any other 


297) When 


: photographs at the tricl, Mrs. Gaul and Mrs. Single- 


tcediout the photograph of appcllant as that which she 


hed picked out when the photographs were shown by Agent Gallagher. 
FE & iy 


Tr. B-3, pp. 296-297, Tr. M, p- 16) Mr. Brooks testified that he 


did not select any of the photographs shown at the trial. 


M, pp- 30-31) 

W. Matthews testificd that in conniec- 
tion with his participation in the investigation of the robbery on 
June 23rd, he showed cortain photographs and <2 composite drawing of 
the person who committed the robbery to Mrs. Singletary and to two 
other bank employees. (Tr. M, DD. 80-81) Each sclected a photo- 
greph of Robert Van Lewing as resembling the person who committed 
the robbery. Tr. M, po. 79-81) Von Lewing wos arrested on Serre 


QTV ho 1967 at Kensas City, Missouri, and was in custody until he 


was received at Leavenworth Prison on June 23, 1967. (Tr. M, p. 80) 


Nick Dean testified that he was an cir taxi owner and pilot 
who operated a charter service out of Fort Lauderdalc, Ploride. (fr. 
B-2, p- 195) Following a request radioed his office on July 2, 1967 
for air transportation for « Mr. Janes Cadwell, he flew to Bimini, 
where he met and made financial arrangements with Cadwell, Sh he 
identified as appellant, for a charter flight from Bimini to Free- 
port and then to Fort Lauderdale. (Tr. Be2, Pp. 196-198) These 
arrangements involved 2 payment of approximately $400, which was 
peid to him in advence with four $100 bills. (Tr. B-2, p.- 199) 

At the casino in Freeport, appellant purchased approximately $9,000 
worth of chips with $100 bills and, after losing these at the \crep 
table, purchased approximately the same number of chips from the 
proceeds of 2 check cashed at the casino. (Tr. Be-2, pp- 199-200) 


Appellont clso lost these and additicnsl chips purchased with $400 


yt da%4 


with the procecds of a second check which he 
In connection with the money owed 


by appellant to him for the chartcr services and repayment cf the 


$400 loan, after the flight from Freeport to Fort Leuderdeale on July 


robber on 


"yellow-green jacket" ( 
Singletary, 25 2 "green sports coat" 
a “light green sports coat". (T 
testified that the coat marke 
hem prior to the trial. (Tr. B-3, pp. 
Asked whether he or she could identify 
Government Exhibit No. 1 as the coat worn by the alleged robber on 
June 23rd, Ahalt testified (Tr. B-3, p. 248), "I believe this to 
ve the sports coat that the suspect had on his person at the timc 
295), “It could be"; 
and Mr. Brooks 
), "I couldn't definitely say, no, Sir”. 
lose of the Government's case, defense counsel 


moved for 2 judgment of acquittel, which was denicd. (Tr. M, p- 89) 


él. 
The Defense Case 


Appellant, Watson W. Stipp, took the stand in his oon behalf 
and denied having been at the bank on June 23, 1967 or ever having 
seen Analt prior to July 19, 1967- (Tr. M, pp. 108, 118) About 11:00 
o'clock, and not later than 11:30, on the morning of June 23, 1967, he 
left Washington with a person he had met once before and went, to the 
Delaware Park racetrack north of Baltimore. (Tr. M, pp. 108-109) Af- 
ter leaving the racetrack he got a haircut in Baltimore, registered at 
the Sheraton Hotel, took in a show, went to a restaurant, and! after 
staying over night in Baltimore took a plane to Chicago in order to 
see @ horse, which he had been following, run at the peaneton Park 


racetrack. (Tr. M, pp. 110-115) Appellant substantially repeated 


his previous testimony concerning the events of July 19 at the bar and 


restaurant, making more explicit his earlier suggestion that one of 
the agents had attracted Ahalt's attention to his table by pointing 
to Ahalt's table.(Tr. M, pp- 117-118) 

On cross-examination, appellant stated that he left the 
Delaware Park racetrack by cab with the person with whom he went 
there and was let out at a shopping center where he got the haircut 
and that he also went to a men's clothing store but that he could 
not recall whether this was before or after he registered at the 
hotel. (Tr. M, pp. 124-125) He had started out from Washington 
with approximately $730 and as a result of his winnings at Délaware 
Park racetrack he arrived in Chicago with approximately $3,000. 


(fr. M, pp. 125-126) After leaving Chicago he went to Miami , where 
/ 


22. 


e chartered a fis & boat and fi 1 of f Florida and then at Bimini. 
the Lucaya Beach casino he won $8,500 at the crap 


> blackjack table. 


oxemination on Monday, Decerber 5, 1968, appel- 

lant identificd a sales slip, Defendant's Exhibit No. 1, reflecting’ 
the purchase by him on June 23, 1967 fr 1c store in the Pikcs- 
ville Shopping Conter of a 
tie and a ticelip. (Tr. 3, pp. 903-905) de placed the time of the 
purchae as "between four-thirty, ond say quarter xr five at the 
latest”. (Tr. 3; p. 905) On re-cross examination, as to the tinc, 

p- 905): 

I was in the barbershop prior to going 
in this men's store 3 icu time, it was prior 


to five o'clock. | is wi ontt exactly accurate as to the 


time I made this purchase." 


James A. Eby, testified that in June 1967 he was employed 


the Pikesville Shopping Center and that Defen- 
1 represented 2 salescheck for merchandise sold 


1967 in the totel amount of $66.10. (Tr. H, pp. 


23. 


908-912) On the basi ist the sale took place 


on June 23rd “be oo for si and "six-thirty would be 
absolutely the last’ 912) by did not recall the ‘person 
40 whom the merehon@iss was sold or the circumstanecs of the trans- 
action, except that the purcheser wanted the pair of slacks aaleaniet 
euffed since he was in 2 hurry and that the merchandise was paid for 
with a hundred doller bill. (Tr. 4, pp. 909-910) 

ense counsel renewed his motion for judgment of aequit- 

(fr. H, p- 925) 

ce swmmtions of both counscl and the court's instructions 
froned the issue of the identity of the person who was in the bank 
on June 23, 1967, as the key issue in the case. The jury was also 
instructed with respect to the essential elements of the offenses 
charged in the first and third counts of the indictment and that 
the second count had been withdrawn. 

With respect to the first count, the court instructed that 
the essential elements of the offense charges were (1) that nine De- 
fondant entered the premises of the bank * * * " ond (2) that "at 
the tine of such entry the Defendant actcd with the specific fens 
to commit robbery, that is, to take from the person or from the 
presence of another ony property or moncy or other thing of value 
belonging to or in the custody or in the care or the control or the 
management of the bank". (fr. K, p- 1041) With respect to the 
third count, the court instructed that the “putting in fear" clement 


of the robbery statute could be satisficd by fear for one’s own 


overrule 


f 
(Tr e Ay 


MMARY OF ARGUMENT 


issues in this appeel, 


relates t 
of the crime. 
anager, Ahalt, identified appellant in a 
arrest, under circumstances which appellant contends 
suggestive and violated due process. Appellant there- 
that evidence of this identification, and Ahelt' 
court identification of appellant, should have been excluded. 
ion, three bank employees identified appellant's picture two 
a time when appellant was not represented by 
circumstances which appellant contends were unfoirly 
suggestive and violated duc process. Appellant therefore contends 
of these identifications, and in-court identifications 
erroneously edmitted. Finally, appellant 
ssions of identification evidence 


the Government cannot sustain its burden 


of proving harmless err 


(2) Theitriel court, over objection, instructed the jury 


25- 


that the "putting in fear" clement of the robbery statute could be sat- 


isfied by fear for the safety of one's family, os opposed to fear for 
the safety of onesclf. Appellant contends that this instruction ‘was 
erroncous because fear for the safety of one's family does not satisfy 
of robbery under the common law Se un- 
der the D. C. robbery statute. 
(3) The trial court's instructions to the jury on Shel essen 


1 


tial elements of the crime of entering a bank with intent to oy 
fined robbery in terms which omitted any reference to a taking by force 
or violence or by putting in fear. Appellant contends that since the 
jury was never given a complete and proper instruction on the elements 
of robbery, this omission was "plain error" which entitles appellant 
to a new trial. 

(4) Appellant was convicted of entering a bank with intent 
to commit robbery, under 18 U. S. Code, Section 2113(2), and also of 
robbery, under 22 D. C, code, Section 2901. The Supreme Court of the 
United States has hcld that the crime of entering a bank with intent 
to commit 2 crime under 18 U. S. Code, Scction 2113(a) applies only 
where the person entering the bank with such an intent fails to con- 
plete the crime. Appellant therefore contends that heaving been con- 
victed of robbery, he could not also be convicted of entering with 


intent to commit robbery. 


ARGUMENT 


THE EVIDENCE IDENTIFYING APPELLANT 
IMPROPERLY ADMIT 
TO A NEW 
A. THE TREE IFICATION OF 4 [ BY THE WITNESS 
PROTECTION OF APPELLANT'S B 


S 
E 


OTE ~ 

REPROSENSSD BY COUNSEL, AND Ui 

® UNFAIRLY SUGGESTIVE. EVIDENCE OF TE 
TIFICATION, AND OF Al IN-COURT IDENTIFICATION 


eis Goes At 


WAS THEREFORE ERRONEOUSLY ADMITTED. 


gGunent, appellan’ 
yee 
CmrLC y 


At the opening of z impanelled, 


v. NINS 


rial court that it was the position of 


defense that the original identification of appellant by the bank 


branch manager, Anal 72s made under circumstances which rendered it 
Snadmissible under decisions of the Supreme Court, that any in-court 
tification of appellant by Ahalt at the trial should therefore be 
hearing to determine the rele- 


Following this hear- 


ruled that the j identification was prop- 


caeSs ¥ ¥he 


e presence of the jury, there 
e-trial identification, and 
Analt made an r j f B-3, Pp. 


aki, 2k9-251, 


evidence concerning it, 


Ahalt's in-court identification of appellant, should have 

been cxcluded 

Recent years have seen far-reaching developments in t 
pertaining to the circwustanees under which evidence of pre-tricl 
identifications of 2 criminal defendant is admissible. These devel- 
opments begon with the three Supreme Court cases decided June 12, 
1967, Unitcd States vs. Wade, 368 U. S. 216, Gilbert 
288 U. S. 263, and Stovall vs. Denno, 308 U. 
cases have been followed by 2 number of decisions of this Court, in- 
cluding an en bane decision in the three cases decided jointly under 
the heading Clemons vs. United States, U. S. App. D. C. 

(decided December 6, 1968). 

AS @ result of these developments in the law, it hes been 
clearly established that evidence of 2 pre-trial identification of 2 
criminal defendant is not to be admitted if (1) the identification 
took place following the defendant's arrest but not in the GROSSES 
of counsel representing hin, or (2) the circumstances of the identi- 
fication were such as to be unnecessarily or unreasonably See 
with the result thet the identification lacked essential elements of 
fairness and thus constituted a denial of due process of law. 


Pre-trial identification of appellant by the witness halt 


took plece on July 19, 1967 at the Peacock Restaurant. The circum- 


stances were deseribed in the testimony of Ahalt and several F.3B.I. 


agents, summorized in the Statcnent of the Case at pages 5 to il 


28. 


In reviewing these circumstances, it 


i no positive identification of appellant 


mina 


y aAhalt until Tors ken to the table in the Peacock 
white any ” niomho - 
which appc = nurber of 


ial Agents. Accordingly, whether nees of the 
nebiv s : acpends upon the events whi 


Sis ponte ) aleta 
fication were unreasonably 


with Agent Berry, 


appellant was scated 
268) The two Special 
appellant had on 


point, therefore, 


oVient 
lient 


Agents and appel 


res- 
"everyone was 
an evening's festivity” in the resteurent while 


. 271), the situation lif- 


's table -- in the words of 


> exchange; cither someone got up from ny table 


I don't 


a went to the one Stipp was sitting at, or vice versa; 


an 


know". (Tr. B-3, pp. 271, 272) Ahalt having been informed that a 
suspect was in the restaurant by Berry, it is difficult to conceive 
whet could be more suggestive than an exchange of F.B.I. neces be- 
tween the teble at which Berry and Ahealt were seated and the booth at 
which eppellant was seated. Moreover, while appellant's recollections 
were vague, he geve uncontradicted testimony that one of the agents 
pointed to Ahalt's table and attracted his attention, and he implied 
that any "waving" to Ahalt by him was induced ty the agent's actions. 
(Tr. M, pd. 118) Such actions by the agent were highly Secenaen 

After a period of time in the restaurant at the table with 
the Agents Berry and Dowling, Ahalt stated, "That fellow over there 

sae 


looks real familiar" and "He looks like the fellow who robbed 'me”. 


(Tr. Bel, p- 6; 3-3, pp- 268,269) Dowling testified that Ahalt 


“eould not make up his mind, the lighting was not so gooa". (Tr. 


B-2, p. 89) Berry recognized that there had been no positive identi- 
fication of eppellent - he asked Anhalt whether he wanted a Pesan 
look, and Ahalt said he would if it could be arranged. (Tr. B-2, 

Pp. 103) Some five minutes or so later, Berry took Ahealt over to 

the booth at which appellant was seated with Special Agents Jones 
and Ford. (Tr. B-2, p. 103) Before doing so, Berry advised Ahelt 
thet he could go to the booth with safety as appellant wes seated 
with F.B.I. Special Agents. (Tr. B-2, pp. 104, 105, 106; B-3, PP- 
269, 270) This statement, made at 2 time when Ahalt had not posi- 
tively identified appellant, clearly prejudiced any further efforts 
at identification. When Ahalt got to the booth, where he stayed for 


approximately fifteen minutes, appellent was asked by one of ‘the 


ceo - wha a - 
course of what Special 


on a 5 -- “hs - WHaA re 
conversation, wacther ae naa ever 


Abolt before \T De LOX This qucstion, asked atv 


ete ay Ynys TA 
Supremc Court ado 


not present. In 


nstitution, dc 


the Supreme Court in 


as 
as 


¢ ease, why the pretection of cou is necded during 


v 


snfrontation are elearly equally applicable with respect 


Consr 


Neither the Supreme Court nor, 


m prior to arrest 


Appeals has 


scl, although the Su- 


hes hintcd 


31. 


ted to the court belew, and since a failure on the pert of the 

court below tc establish new law in this ficld would not constitute 
“plain error" recognize this Court under Rule 52(b), Fed. Rul. 
rim. Proc., ¢ Lisnt does nct now contend that the pre-tricl idcenti~ 
ication was inadmissi or se because of the absence of counsel. 
Appellant submits, hevever, tt in evaluating the circumstanecs cf 
the pre-trial identification from the int of view of fairncss: and 
uc process of law under Stov. his Court must take into consider- 
ation the fact that the identification wa 
lont was not represented by counscl. And one important reason for 


requiring the presenee of counsel, recognized by the Supreme Court 
? ' 


in is so thet the trial court my avoid having to speculate ond 


resolve conflicts as to what actually happened at the identificetion 
and avoid heving to categorize circumstances, aftcr the fact, as 
suggestive or sc Maso: Uni Y Wieioe App. D. 
Cr a decided J » 1969) It is submitted 
that where ccunscl i ; sent, the reviewing court should see 
solve doubts © the Lime £ the idcntification procedure in 
‘avor of the : 

It : position that the circwastances of the 
pre-trial idontification as described above, taxing into account 
the absenee of counsel, were unreasonably and unnecessarily sugges- 
tive, and that the identification therefore locked fairness and vio- 


lated due process of law. Accordingly, as error to permit: the 


tne Lucnt q on Where 


im 


a a rs 


erronceusly adnaitted, 


your r 
TUNLTY 
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evidence. 


TRIAL PHOTOGRAPHIC pee SoS & 5 2 
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SR yee 


eames 
FORE ERRONEOUSLY ADMITTED. 


the Cour 
once CCUrt 


281-286 , 


apanelled, 


exclude cvidenec 


ona 


Agent Goallaghker 


thet five photographs, including one of appellant, 
i alert} mn July 23 1967 tw dovs fol- 
vuly <4, JO{, Wo cays tot 


eiipLloyecs on 


oon 


sppellant's arrest, and thet cach of then hac picked out:a pic- 
embling the perpetrater of the crinc. 


showing of 
sses Singletary 


= A 
1c Dank 


1967 was 

represented by ccunscl. Moreover, the circumstances und 
photographic identifications were uade by the three bank cmployees 
ey wore unfairly suggestive. 


y dcnonstrates that the 


contention, therefore, that cvidenec as to wha 


and in-court identifications 


on 


witnesscs, were improper r admitted in evidence. 


ine-up identification aft 


presence of accused apply with 
enantio on 


AULO 


spect to photugraphie idenviric 


-s an = . ho 7a 
ation and ) oases there is 


ner hove eomneol 7 ~ He Jn 62 +, 
net having counsel present ro TAC 


yee veyed 7 rn ot 
LUcnvis ical MOU ) wang arrcsv 


Cai. 


Court must now } 1 invalid 
troducticn in cvidenee of ph graphic identificat mede folle 


Sr tO... 


arrest and without t : °c of counscl. 


S. 377 


i152 : > +2 ~ a 
(1968) and bene a he Clono ¢ Suprene 


Court and th 3 c d to s i otographic identifications. 
In both S, however, 
ecurt as due process only, and 


in both cases 


a re- 


have posed practical diffi- 


howcver, does n : 2 tha ¢ entitled toe coun- 


+504 : chown 
CLE C ae Ss shown 


asserts 


4 


a erucial rcle in the scarch for ‘the culprit, 2 search which 
surts in those cases were, quite rightly, reluctant to L inye edc. 
the Supreme Court stated that the proce- 


identificatio phot "has been used widely, 


in criminel law cnforccucnt, from the standpoint 


both of apprehending offenders ane of sparing innocent suspects of 
ignominy of crrest by allowing cyc-witnesses tc cxoncrate Be 
through scrutiny of photographs” 

this Court stated: “In the ; of photographs, 

that only process (cr, in the case of federal pr osceutions, on 
appellate supervis< ¢ ) issue can be involved where the police 
problem is one 

supplicd. ) 

er Clemons which suggcsts 

that a suspect after his orrest is not cntitica to counsel at ‘the 
time photographs arc shown. acca, as demonstrated above, the 

some dangers which the Supreme Court found in Wade necessitated the 
presence of counscl at line-ups are cqually present in photo gre rahe 
identifications, and the per se 


essential. 


Appellent further contends that the pre-trial photographic 


identifications by th > bank emplcyces were made under circun- 


stances which lacked fairne nad henee which violated due proccss 


again, this ccentention shou 
ac photographic identi- 


fcllowing respects: 


ane 
OM ASA 


Yo 
he von 


120US 


le Te 


requirce that Van Lewing 
nellant's, be included in the photcgraphic 
? + i=) 


subsequent to appellant's 


Of the five picturcs s oO the k cmployces, all 


but that of : % showed » photograph, while appellant 
alone was s 


ec +¢ho+ - mean 


miy the photograph < ppel! was that of rson 
to have gray hair 
G have Gray oar. 


erences between the suspect and others taking part in 


photographic 


supra, page 31, (sliz inic i The marked difference in! cngle 


cf view between appellant on the one hand ond of the other photo- 
graphs eo nc oO Was sug 2! Th the Giffercnee in the hoi 
coloring cf the persens shown in the photographs 
is clicar as nesses Gaul and Singlictery gave hair coloring ox 
the photegraph of appellant. 


or the reasons t forth above, the admission in cvidence 
of the testimony of F scial Agent Gallagher ting to the 
pre-trial photographic identificaticn of 
ona 
And, in view cf the 
Dyn mime, I vy ~ 
to above (see p.32), 
the pre-trial identi ‘ these witnesses having deen 
erly admitted, it follows that the in-court identifications 
samc witnesses were also improper. 
THE ERRONEOUS ADMISSION OF IDENTIFICATION EVIDENCE 
REQUIRES A NEW TRIAL BECAUSE APPELLEE CANNOT SUSTAIN 
ITS BURDEN OF PROVING THAT IT WAS HARMLESS ERROR. 


Sinec the decisions of the Supreme Court in the Wade, 


Gilbert and Stovall cases, the courts have further developed the 


law with respect to the issuc of the preeedural ecnsequences of a 
finding that identification evidence was improperly admitted. When 
the evidence was improperly admitted for the reason that the identi- 


fication was not in the presence of defense counscl, it is elcor 


convincing 


identification evidence 
of lack of counsel bui obtained under 
circumstances due process of law, 


maicnt smst in such situation 


Pp copa — 
token the Gever 


syn ~~ ~ 
under Argument 


sovernnent 


appellant's po 


proving these 
In eation cases, 


hes stated thet it must the cvidenee, de- 


on the 


whether beyond 2 reasonable deubt that 
ad never 


verdict iwo 


heard the che. ayler v. United States, 
cided May 15, 1969, 
in Taylor, Judge Wright 
‘where the jury's d@clibcrations 
procedures lacking in 
@uc process, it is istical inpossi » Simply by reading the 
reevrd, to determine with an yond 2 reasonable Acubt that 
ene juror, was not influenced by the limited 
ion, p.- 5) In the Teylcr casc, both the ma- 
jority ond Judge Wright concurri ‘ 2 thet nc remand was neees- 
sary, it appearing that there was highly credible evidence icentify- 
ing appellont as the perpetrator of the crine by two meressesnenoe 
licenen, who were not involved in the alicgedly defcetive pre-trial 
identifications and whe gave clcar and ccnvineing independent testi- 
mony linking appellant with the crine. 
In the case at bar, the only clcar ana dircct evidence of 
substance which might have linked appellant tc the crime was the 


=) 


pre-trial and in-court identifications cf the witnesses Ahalt, Gaul, 
= : Pee oral, 
Singletary and Brecks. 1t, as demonstrated above, all of this 


5/ Sec Harrington v. Colifcrnia, Ulm > 31 U. S. Le 
Week GE72 (Tunc 2, 1969), in which the Supreme Court, in 
hela@ing the error in that case to be harmless error, 
pointed out that the : inst the petiticner "was not 
woven from circumstance evix ". Here, apart from the . 
evidence improperly admitted, the case against appellant was 
entirely circumstantial. 
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THE ROBBERY STITUTE. 


s Argument, appcllant desires the Court 


1046, 1053-1054; B-3, 
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Te 


wy 


riolence putting in 


t's casc, appellant novec 


ae 


that th 


ng others, 


ita 
STLLY 


soe a} av - 
personal safcty. 


ae (p 
MeTLON (Lire 


In its instructions 


= 


the court charged the jury thet fear fur 
would satisfy the statutory requircncnt. 


Trial coumscl for appellent objected tu this instruction, but 


the subject, 


in robbery docs not include threats ¢ a ae 


thee oe WpoOToOS > 
statute Su proviucs. 


pre ae % << . 

frequently « nacé te inelude fear cf future 
as well as immediate harm and te include threat 
ef harm directe menbers of the victim's in- 
mediate mel : : s closely related 
or associated : " Wharton's 
Crininal 

Section 


As indicated in the treatise, a number of states have robbery stat 


utes which specify the threat cf harm directed to members 
6/ 


victin's fanily. Since no such language appcars in the 


6/ See for cxariplc, w Yor! ne. w, Section 2120 (prior to its 
amendment in 1965), “Fe ae + * to his person or prop- 
erty or the person cr ; relative or menber of his 
family, or anycne in his company 2¢ the tine of the robbery:" ; 
Minnescte Statutes, Section 619.41 (prior to the enactment of 
the Criminal Codec of 1963), referring % threat of future harn 
"to relatives and merbers of the fomily"; ifornia Pencl 
Code, Title 8, Section 212, "Fear" may be eithe fear of 
on unlawful injury tc the person or property of the person | 
robbed, or any relative of his or member of his amily" or 
"The fear of on immediate and unlawful injury to the person 
or property of any cne in the sany of the person robbed at 
the time of the robbery"; Sas cach of the following, almost 
identical tc Section 212 cf the California Penal Code: 
Arizone Crimincl Code, Title 8, Sectio 642; Idahce Code, : 
Title 18, Secticn 6502; Oklchoma Statutes innotated, Titi¢c 21, 
Scetion 79. 
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THE TRIAL COURT'S INSTRUCTION ON ENTERING WITH INTENT TO ROB 
ee ED ) AN ESSENTLA ao OF ROBBERY, NAMELY, FORCE OR 
OR PUTTING IN FEAR. 


irst ccunt of the indict- 
court in- 
elements of that i is cntire 
truction o } clements was as 
clements 
Govermment must prove to yc ‘ 2 


reasonable duubt arc: 


That the Defendant entercd the premises of the bent, 


any KBnenle Jace bust =¢ 
the bank uccs busine 


the timc of such entry the Defenaant acted with 
take fren the per- 
e of ancther any preperty or moncy cr other 
value belonging to or in the jy or in the carc or the 
monagcuent of the bank" 
Under cormon lew, under the robl A ne Federal 
Bank Robbery Act ond ui Title Section 2901 of the D. C. Code, 
robbery requires, 2s essential clement, that the teking be vy 
foree or vio putting in f No hint of this essential 
elonent is found in the trial court's instruction. The absence of 
any reference to sc vitel on element in the crince is 
requiring reversal by this Court even though not cbjected to below, 
Fed. Rul. 
eurcad by the 
instructions of > crime of rol itse While it is true ‘that 
these latter instructions included the clement of force or violence, 


they were deficient for anothcr reason, set forth in Argument II 


cbove. Accordingly, the jury w tv given a ccmplete and proper 


instruction cf the clements of robbery. Under such circumstances , 


appellant is entitled 
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1 Bonk Robbery 


intent charge 


unen that Act and the robbery charge upon the D. C. 


sicn. But the langucge the decisicn in Prince as well os 


cascning which lcd to that decisicn : > clear that the 
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*, 


t the < me Con decided in Prinec was simply that 


oneeting the unlewful cntry provision of 18 U. S. Code, 
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Seetion 2113(<) intended © ogpply only to "the situation where Fol 
person enters a bank for the pur] of ecormmitting a crinc, but is 
ason before completing the erine”, 352 U.'S. 

if the person who cntercd the bank was not 


so frustrated and did complete the crinc which he intended to commit 


the time he entered the bank, no conviction will lic under 18 U. 


Code, Section 2113(2). In this case, the only crime which appel- 


lant has been found to hove intended at the tinc he has been found 
to have entered the benk was robbery undcr 22 D. C. Code, Scetion 
Accordingly, under Prince, having been found guilty of shat 
erine, he cannot alse be guilty cf cntering the bank with an intent 
tc commit it. Hence, his sentence under 18 U. S. Code, Section 
2113(a) should be vacated by this Ccurt. 
truc that a number of courts hove taken the position 
hat Prince did nore than prescribe the pyran ding of sentenecs 
and that, where a person is convicted under the Federal Bonk Robbery 
het beth of cntoring the bank with intent te rob ana cf larceny, the 
trial ccurt may impose sentence on cither onc, but net both, of the 


Seo Smith v. United States, 356 F. 22 868 (8th Cir. 1966) 
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or vacating the other sentence. 
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well un- 
derstood that 4 Lti i sent s impairs 
@ prisoner opportuniti ardon or parole’. 
Hibdon v. United State 83!:, 839, 37 A- 
L-R. 22 1130 (C.A. 6, : 


CONCLUSION 


scos-ns set forth in Arguments I, II and IIT here- 
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ADDENDUM 


nvolve.. 


Unitei States Ccdc, jon 2113(2), provides: 


"(a) Whoever, by force and viclenee, or by intimidation, takes, 
att t sce, from the persen or presenec cf ancther any 
property wg or any other thing of value belcnging to, sr in 
+ = i=) =) ? 
the earc, custcdy, control, management, or possession of, an, bank: 
? Card ? ? + ? ? 


or ony savings and lcon association; 


attempts to enter any benk, or on) savings 
or any building uscd in whcle cr in pert as 


iation, with intent to ¢cn- 
11 lean association, or: 


or such savings ane loan 2 
ute of the United States, or any larceny -- 


Shell be fined net more than $5,000 or impriscned not nore 
then twenty ycors, or both". 


22 District cf Columbia Cede (1967), Section 2901, prevides: 


“Whoever by forec or violence, whether against resistance er 
by sudden or stealthy scizure cr snatching, cr by putting in fear, 
shall take from the person or immediate actual possession cf an- 
other anything of valuc, is guilty of rebbery, and any perseni con- 


vietea therecf shell suffcr imprisonment for not less than six 
months nor nore than fifteen years". 


Rule 52(b), Federal Rules of Crimincl Procedurc, provides: 


"Pinin Error. Plain errors or defects affecting substantial 
re 


rights may be noticed although they we 
tion of the court”. 
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IN THE UNITED STATES COURT OF APPSALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,737 


UNITED STATES OF AMERICA 
Vv. 


WATSON W. STIPP, Appellant 


ON APPEAL FROM THE UNITED STATES DISTRICT 
: COURT FOR THE DISTRICT OF COLUMBIA 


REPLY BRISF FOR APPELLANT 


I. The Government's response to Argument IA of Appellant's Brief. 
Appellant contended that the pre-trial identification of 
appellant by Ahalt was unfairly suggestive and that its admission 


The Government contends that the identifi- 


in evidence was error. 
cation was not unfairly suggestive, and thet, in any event, its : 
admission in evidence was not prejudicial because there was an in- 
court identification which had an independent source. In reply, 


appellant submits: 


(1) The Government does not deny the factual circumstances, 


outlined on pages 23-30 of appellant's brief, which appellant contends 
were unfairly suggestive. Rather than attempting to show why these 
circumstances were not unfairly suggestive, the Government for the 
most pert ignores them. Moreover, as to one important circumstance, 
the Government states that Ahalt "selected appellant as the suspect” 
prior to his being teken to appellant's table. As pointed out in ap- 
pellant's brief (pn. 28), no positive identification was made until 
after Ahalt had been taken to appellant's table under circumstances 
which were suggestive. 

(2) The existence of an independent source for an in-court 
identification is relevant only where an in-court identification alone 
is admitted into evidence, the independent source serving to eliminate 
the taint which the improver pre-trial identification woulda otherwise 
have caused. But the existence of an independent source for an in- 
court identification is not relevant where, as here, the improper 
pre-trial identification itself is also admitted in evidence. Hence 
the Government's analysis in footnote 8 of its brief is faulty - the 
correct rule is as stated in the first sentence on page 32 of appel- 


lant's brief and in the two cases cited therein. 


ee The Government's response to Argument 1B of Appellant's Brief. 


Appellent contended that the pre-trial photographic identi- 
fication wes made without the protection of counsel and was unfairly 


suggestive, and that its admission in evidence was therefore error. 


Se 


The Government contends that the identification was not suggestive. It 
further contends that this court shoulda not adopt a per se exclusionary 


rule with respect to photographic evidence obtained outside the presence 


of counsel and after arrest, and, therefore, that the absence of counsel 


was irrelevant. In reply, appellant submits: 

(1) Once again, the Government does not deny the factual cir- 
cumstances, outlined on pages 35-37 of appellent's brief, weit aweee 
lant contends were unfairly suggestive, but ignores then. 

(2) On the issue of a per se exclusionary rule on photograph- 
ic evidence obtained outside the presence of counsel after arrest, ap- 
pellant submits that the reasons for such a rule, set forth on aes 33- 
36 of his brief, should lead this court to adopt such a rule. While 
United States v. Bennet, 409 F. 2a 888 (2d Cir. 1969), cited by! the Gov- 
ernment, holds to the contrary, appellant refers the court to the opinion 
of Judge Winter in United States v. Marson, ho8 F. 2a 644 (4th cir. 

1968, and to "Criminal Procedure-Photo Identification", 43 N.Y.U. L. Rev. 
1019 (1968), both of which are extremely persuasive in support of the 


view urged by appellant. 


III. The Government's response to Argument II of Appellant's Brief, 
Appellant contended that fear for the safety of one's! family 


did not satisfy the "putting in fear" requirement of the D. C. robbery 
statute. The Government contends appellant's reliance upon Wharton's 
treatise in support of his contention is error because the D. C.. statu- 


tory provision is not the common law. In reply, appellant submits: 


(1) The D. C. statutory provision for robbery is the same as 
the common law definivion but for one expansion not here relevant - see 


United ¢ Max F. Supp. 406, 407 (D.C.D.C. 1954); Irby v. 


United States, F. Supp. 983, 988 (D.C.D.c. 1965). 


a) Nt importance of Wharton end the common law is tc demon- 


strate that those legislatures which desired to broaden the common law 
definition so as to include fear for the safety of one's family did so 
expressly by including such language in their robbery statutes, and 


no such language vas incluced in the D. C. statute. 


IV. The Government's response to Argument III of Appellant's Brief. 
Appellant contended that the trial court's instruction on the 
unlawful entry count omitted an essential element of the crime. The 
Government contends that the omission was cured in the instructions re- 
lating to the robbery count. In reply, appellant submits, as in his 
brief (page 43), that since the instructions on the robbery count were 
improper, for the reasons set forth in Argument II of appellant's 
brief, those instructions could not cure the omission in the instruc- 


tions on unlawful entry. 


V. The Government's response to Argument IV of Appellant's Brief. 
Appellant contended that, under Prince v. United States, 352 

U. S. 322 (1957), having been convicted of robbery, he could not also 

be convicted of unlewful entry under 18 U.S.C. Sec. 2113(a). The Gov- 


ernment contends thet the conviction for robbery of Ahalt under the 
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D. C. Code was “something apart” from the conviction for bank robbery 
under the U. S. Code, so that the Prince rule would not apply, and, 


further, that the issue need not be decided because the sentences for 
1/ : 
unlawful entry and robbery were concurrent. In reply, appellant 


submits: 
The two robvery counts of the indictment read as follows: 
"SECOND COUNT: 


On or about June 25, 1967, within the District of 
Columbia, Watson W. Stipp, by force and yiolence and by 
intimidetion, took from the person and presence of 
James B. Analt, 40,000.00 in money, belonging to and 
in the care, custody, control, manegement and posses- 
sion of the American Security and Trust Company, a body 
corporate, City Office Branch, the deposits of which 
are insured by the Federal Deposit Insurence Corporation. 


THIRD COUNT: 


On or about June 23, 1967, within the District of 
Columbia, ‘latson W. Stipp, by force and violence and 
against resistance and by putting in fear, stole and 
took from the person and from the immediate actual pos- 
session of James B. Ahalt, property of the American Se- 
surity and Trust Company, a body corporate, City Office 
Branch, of the value of about $40,000.00, consisting of 
$40,000.00 in money", 


1/ The Government also contends that it withdrew the second count of 

~ the indictment (robbery under 18 U.S.C. Sec. 2113(a) because the 
trial judge ruled it objectionable “under the Prince rationale”. 
Appellant submits that a fair reading of what transpired (see Tr. 
H-923-925) provides no basis whatsoever for such a contention. 


6. 


These two counts are virtually identical; they clearly make 
no distinction whatsoever between a taking from the person and a tak- 
ing from the bank. Moreover, the U. S. Code provision is essentially 
the same as common law robbery. See People v. Candelaria, 139 Cal. 


App. 2d 432, 294 P. 2a 120 (1956). 


2. The fact that the sentences for unlawful entry and rob- 


bery were concurrent does not dispose of appellant's contention that 
the sentence for unlawful entry should be vacated. In the first 
place, appellant contests the validity of the conviction for robbery 
as well. Moreover, the concurrent sentence doctrine, set forth in 
Hirabayashi v. United States, 320 U. S. 81 (1943), relied upon by the 
Government, has no applicability where, as here, the sentence under 
attack is for a longer period than the allegedly valid concurrent sen- 
tence. It should also be noted that the Hirabayashi doctrine has been 
questioned in the very case cited by the Government, Benton v. Nary- 
land, 37 U.S.L.W. 4623, 4624-4625 (decided June 23, 1969). : 

3. Additional support for appellant's basic contention 
concerning the effect of the Prince case is found in this court's re- 
cent decision in Bryant v. United States, No. 21,863, decided August 
T, 1969. 
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Rawlings Ragland 


Thomas J. Schwab, Attorney for Appellant, 
of Counsel Appointed by this Court , 


